
 

 

 
 

DEVELOPMENT CONTROL AND REGULATORY BOARD 
 

 11th JULY 2019 
 

APPLICATION FOR A PUBLIC PATH DIVERSION ORDER - 
PROPOSED DIVERSION OF PUBLIC FOOTPATH Z17 (PART) 

AT THE HORSE AND TRUMPET AT WIGSTON 
(OADBY AND WIGSTON BOROUGH) 

 

 JOINT REPORT OF THE CHIEF EXECUTIVE AND THE DIRECTOR 
OF ENVIRONMENT AND TRANSPORT 

 

PART A 
 

Purpose of the Report 
 

1. The purpose of this report is to seek determination of an application made by 
Marrons Planning (Marrons) on behalf of Everards Brewery Ltd. (Everards), 
owners of the Horse and Trumpet Public House, Wigston, in the Borough of 
Oadby and Wigston to divert part of Public Footpath Z17 that runs adjacent to 
the Public House. The proposed diversion is shown on Plan No. 2490/P 
attached as Appendix A to this report.   

 
2. Under the application, a section of footpath which is currently obstructed by a 

raised patio seating area would be diverted and  a knee rail fence would be 
installed to separate customers’ cars from the new footpath and prevent 
parking on the footpath. 

 
Recommendation 
 
3. It is recommended that an Order be made to divert Public Footpath Z17 (part) 

at the Horse and Trumpet Public House, Wigston, as shown on the Plan no. 
2490/P appended to this report.  
 

Reason for Recommendation 
 

4. The application satisfies the relevant statutory criteria set out under the 
provisions of the Highways Act 1980, namely that the diversion is expedient in 
the interests of the person(s) stated in the order, the path will not be 
substantially less convenient to the public as a consequence of the diversion 
and, and the diversion will have no significant effect on public enjoyment of 
the path as a whole.  
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Resource Implications 
 

5. There are no resource implications arising from this report. 
 

Circulation under the Local Issues Alert Procedure 
 

6. A copy of this report has been sent to Mr. M. H. Charlesworth CC (East 
Wigston division). 

 
Officers to Contact 

 
Nisha Varia, Solicitor 
Chief Executive’s Department 
Tel. 0116 305 6033 
Email: nisha.varia@leics.gov.uk 
 
Piers Lindley, Senior Access Development Officer 
Environment and Transport Department 
Tel. 0116 305 7087 
Email piers.lindley@leics.gov.uk  
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PART B 
 

Background 
 
Planning Considerations 

 
7. In the early summer of 2015 it was reported to the County Council that 

Everards Brewery Ltd. had arranged for the construction of a timber decking 
area across the line of Public Footpath Z17 adjacent to the frontage of the 
Horse and Trumpet Public House at Wigston.  The company had built the 
decking under the presumption of permitted development (i.e. that it did not 
require planning permission).  

 
8. After a site inspection carried out by officers of the County Council, Everards 

was asked to remove the obstruction.  It was explained to the company 
(verbally and in writing) that the development was an unlawful obstruction to 
the Public Footpath and if it wished to construct a permanent decking area 
then it would require a Public Path Diversion Order.  In order to do this, 
Everards was advised to apply to the Local Planning Authority, Oadby and 
Wigston Borough Council (BC), for planning permission, so that both the 
decking and the required footpath diversion could be considered together. 
 

9. Everards subsequently removed the timber decking area and therefore no 
further enforcement action was taken by the County Council. 
 

10. In April 2017 Marrons applied on behalf of Everards to Oadby and Wigston 
BC for planning permission to erect a revised design of seating area in the 
form of a permanent patio on the frontage of the Horse and Trumpet Public 
House.  The application indicated that Public Footpath Z17 would need to be 
diverted around the new patio. 
 

11. During consultation on the planning application the County Council reminded 
the Oadby and Wigston BC that the Everards would need to make a 
concurrent application to Oadby and Wigston BC under the Town and Country 
Planning Act 1990 to have the Public Footpath diverted to enable the 
development - the patio - to take place.  The County Council also requested 
that its advice was passed to the applicant. 
 

12. In July 2017 Oadby and Wigston Borough Council granted planning 
permission for the development, which was commenced shortly afterwards by 
Everards.  Marrons then submitted an application to Oadby and Wigston BC 
for a formal diversion of the Footpath. 
 

13. On 29th November 2017 Oadby and Wigston Borough Council wrote to the 
County Council to state that under the provisions of Section 257 of the Town 
and Country Planning Act the Public Path Diversion Order could not be made 
as the development concerned was “substantially complete”.  The Borough 
Council took the view that it was no longer able to process a Public Path 
Diversion Order.  It recommended that instead a diversion order should be 
made by the County Council, under the Highways Act 1980. 
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Application for Diversion 
 

14. Normally where development is concerned the usual course of action is for 
such types of diversion to be dealt with under the provisions of the Town and 
Country Planning Act 1990.  It is unclear why this was not done.  However a 
landowner may seek permission for a diversion from the Highway Authority 
under the provisions of the Highways Act 1980 if it is in their interest to do so. 

 
15. In December 2017 Marrons submitted an application to the County Council to 

divert the Footpath (a copy of which is attached as Appendix B). 
 

16. The reason given for the proposed diversion is that as a consequence of the 
construction of the patio area the Footpath requires re-routing by the most 
expedient route to ensure that it remains open and useable.       

   
Legal Considerations 

 
17. The County Council must have regard to the legal considerations set out in 

the Highways Act 1980 as detailed below. 
 
Highways Act 1980 (Section 119) 

 
18. The primary criteria which must be met before a Highway Authority makes a 

public path diversion order are as follows:- 
 

a) Before making an order the Authority must be satisfied that it is expedient 
to divert the path in the interests of the public or the owner, lessee or 
occupier of the land crossed by the path. 

 
b) The Authority must also be satisfied that the diversion order does not alter 

any point of termination of the path, other than to another point on the same 
path, or another highway connected with it, and which is substantially as 
convenient to the public.  Nor can the termination be altered where this is 
not on a highway (i.e. cul-de-sac). 

 
c) Before confirming an order the Authority or the Secretary of State must be 

satisfied that:- 
 

i) The diversion is expedient in the interests of the person(s) stated in the 
order, 

 

ii) The path will not be substantially less convenient to the public as a 
consequence of the diversion, 

 

iii) It is expedient to confirm the order having regard to the effect it will 
have on public enjoyment of the path as a whole, on other land served 
by the existing path and on land affected by any proposed new path, 
taking account the provisions for compensation. 

 
19. An authority should not make an order if it does not consider that the statutory 

criteria to enable it to confirm the order can be met. 
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Site Inspections 
 

20. Site inspections were made by the County Council in June 2015 and January 
2018.  Photographs from the 2018 visit are attached as Appendix C. 

 
The Existing Route 

 
21. The existing route of the Public Footpath passes directly in front of the Horse 

and Trumpet Public House at an acute angle and was, until recently, open 
and available for public use.  It is shown by a solid line on the proposal plan 
running between points A and B. 

  
22. Prior to 2015 when the first decked area was constructed, there were timber 

picnic tables in front of the pub for customers to sit outside with their drink and 
or to smoke.  These tables did encroach on the right of way on occasions but 
as they were not fixed were not considered to be permanent and the detour 
they obliged the public to take around them was minimal and insignificant.   

 
23. As can be seen from the photographs, the public right of way is now 

obstructed by a slightly raised patio area, supported by a low brick wall and by 
the timber and steel fence that surrounds it. 

     
The Proposed Alternative Route 

 
24. The proposed alternative route for the Footpath would run around the outside 

of the patio area and is shown by a black dashed line on the proposal plan 
and marked A-C-B. 

 
25. The route would run over an existing tarmacadamed surface and, in order to 

be consistent with the unaffected section of the same footpath (which at its 
narrowest enclosed point is around 2.5 metres wide), would have a specified 
width of 2.5 metres.  
 

26. The alternative route is not currently bordered by a fence on its western side.  
There have been reports of customers’ cars being parked on it, so in the 
interest of public safety it would be a condition of any diversion order that 
knee rail fencing be installed to separate the footpath from the wider parking 
area.  This would help protect users of the path from manoeuvring cars and 
help demarcate the route of the path clearly on the ground.  The fencing 
would have suitable gaps to allow customers to access the public house and 
users of the path to leave it where appropriate.  The design of such fencing 
would be specified by Council officers if the application is agreed (some 
examples are shown in Appendix C). 
 

Formal Preliminary Consultations 
 
27. Formal preliminary consultations were carried out between 14 May 2018 and 

18 June 2018.  Utility companies, user groups, the local Civic Society and the 
Borough Council were consulted by letter or email. 
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28. No objections were received from statutory undertakers, the Borough Council 
or footpath user groups. 

 
29. During the consultation period two objections were received.  One was from a 

local county councillor Mr. Bill Boulter CC and the other from Mr. Colin Towell, 
representing the Wigston Civic Society (Appendix D). 
 

Objections/Representations and Officer Comments 
 
Mr. Bill Boulter CC 
 

30. Mr. Boulter is the County Councillor for the South and West Wigston division. 
This is next to the East Wigston division, where Footpath Z17 and the Horse 
and Trumpet are located. (Mr. Boulter also represents the Wigston Fields 
ward for Oadby and Wigston BC). 

 
31. Mr Boulter objected to the diversion as it is an ancient highway.  He also 

objected to the application because the path was obstructed before 
permission was sought for the diversion.   
 

32. Everards should not have built the patio area and obstructed the Public 
Footpath before it had been formally diverted.  However, Everards had 
received planning permission from Oadby and Wigston BC.  As the diversion 
of the path had, in effect, been given tacit approval by the Borough Council 
when it granted planning permission, it was considered that the new diversion 
application should be given fair consideration by the County Council, rather 
than enforcement action being taken. 
 

33. The fact of the path having been obstructed before it has been formally 
diverted does not preclude this application being considered.  The proposed 
diversion must be considered on its merits, compared against the existing 
route (as it would have been prior to the obstruction).  
 

34. If Everard’s application proves unsuccessful then the County Council would 
have to request that the patio be removed from the line of the Footpath, and 
ultimately it has enforcement powers to make this happen.  There is no 
opportunity to revisit the planning decision made by Oadby and Wigston BC. 
 

35. With regard to the route being an “ancient highway”, this is something that 
may be considered in terms of the public’s use and enjoyment of a right of 
way but in itself is not material.  Ancient roads such as the A5, Watling Street, 
and the Fosse Way have been diverted and, where planning permission has 
been granted, built over.  More on this aspect is given below, in response to 
the comments from the Wigston Civic Society. 
 

Mr. Towell, Wigston Civic Society 
 

36. The objection from the Civic Society is attached as Appendix D.  In summary, 
it opposes the diversion because   
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a. The existing path is an ancient right of way; part of the ancient route of the 
former London Road and it runs along the site of the original village green. 

 

b. Members of the public will feel very inferior and at risk as they will be 
below the level of individuals sitting or standing on the decking, and the 
new route would give no protection from parked cars. 

 
37. The Ordnance Survey has portrayed the route of Footpath Z17 on its maps 

and Surveys as far back as the early field survey of 1815, but there appears 
to be no evidence to suggest that the path in and of itself has any intrinsic 
heritage, archaeological or architectural merit.  It does not ever appear to 
have formed the actual route of the road to London, but rather an adjunct to it, 
deviating from it north-east of the Inn, then running down one side of the old 
village green and forming a shortcut to the road to Newton Harcourt (Newton 
Lane).  There are signs in the tarmac of old timber post bases of a fence 
(possibly a knee rail fence) that once separated the footpath from the village 
green but presumably these were removed when the green was 
tarmacadamed over to form the current parking area. 

 
38. As indicated earlier, the fact of the route being an ancient one would not be a 

reason to decline to make a diversion order.  Under the provisions of the 
Highways Act the age of a public right of way is not a matter that is material.  
The heritage or aesthetic value of the route may be considered if it will have 
an impact on the use and enjoyment of a path as a whole but in this case, the 
old route of the path and the proposed new route are only metres apart and 
the new one is arguably no less or more attractive than the old one in terms of 
aesthetics. 
 

39. The aesthetics of the new patio area is not something that can be considered 
as this has already been determined by the granting of planning permission 
by Oadby and Wigston BC. 
 

40. The new public footpath would be 2.5 metres wide so would allow for plenty of 
space for people to pass the patio area.  There does not appear to be any 
reason why people using the path will feel inferior or threatened by people 
sitting outside the Inn even if they are in an elevated position.  In previous 
years pubgoers stood outside the pub or sat at picnic tables without incident.  
If patrons of the Horse and Trumpet act badly towards pedestrians then this 
would be a matter for the Innkeeper and/or police to tackle, as is the case for 
all public houses that front onto pavements and streets.  It is not something 
that would be unique to this situation and not a pertinent reason to decline to 
make a diversion order.  
 

41. Smoke or vapour from smokers may drift across the new footpath into the 
faces of passing pedestrians, but this is not something that can be considered 
with regard to the potential diversion.  It will already have been considered by 
the planning and licencing authority (Oadby and Wigston BC).  The openness 
of the area may militate against this being an issue for pedestrians. 
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42. As a condition of the proposed diversion, Everards has agreed to erect a knee 
rail fence along the edge of the 2.5 metre wide proposed new Footpath in 
order to prevent patrons of the Inn obstructing it with their cars, to clearly 
delineate the route for the public, and to give some protection for pedestrians. 

 
Conclusion 

 
43. The  legal tests that need to be satisfied  when considering an application for 

a public path diversion are:-  
 

i) Is the diversion expedient in the interests of the person(s) stated in the 
order? 

 
Clearly it is in the interest of Everards to have the public footpath 
diverted as the company wishes to accommodate customers on the 
patio area and this construction currently obstructs the footpath. 

 
ii) Will the footpath be substantially less convenient to the public as a 

consequence of the diversion?    
 
In this case it could not reasonably be concluded that it does, as the 
diversion involves a re-alignment of only around 3 metres at maximum 
from the original route and will only add an extra 2 metres to the overall 
journey between Bull Head Street and Newton Lane. 

 
iii) Will the diversion have a material or significant effect on the public’s use 

and enjoyment of the path as a whole?   
 
To the ordinary user of the footpath it cannot be reasonably concluded 
that it would make any significant difference. 

 
Other considerations 
 

44. The Council must also consider the effect a diversion might have on other 
land served by the existing path and on land affected by any proposed new 
path, taking account the provisions for compensation.  In this case this 
criterion is not at issue as all the land concerned and served by the path falls 
within the ownership of the applicants. 

 
Equality and Human Rights Implications  
 

45. The E.U. Convention Rights and the Articles that set out the rights of 
individuals (such as respect for family life) can impact on certain decisions 
where the  Council is making decisions or setting policy of public access and 
Rights of Way issues. However, this impact is confined to the exercise of 
those powers and functions. The Council has to exercise discretion about 
proposals that require a balance between the benefits of the scheme and the 
potential adverse implications for landowners and others.  
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46. Proposals to divert a Right of Way or to use statutory powers to compulsorily 
create a new Right of Way should refer to the Convention of Human Rights 
and take these issues into account when deciding if that scheme should 
proceed.  

 
47. However, applications submitted to the County Council under the Highways 

Act 1980 for a Definitive Map Modification Order has limited discretion. These 
applications do not create new footpaths etc., but only grant recognition of 
existing Rights of Way that, in this case, may have been deemed to have 
been dedicated by the landowner, even if only by default. 
 

48. For that reason, arguments based on a potential breach of any of the Article 
rights have no relevance to such applications. The Secretary of State has 
indicated that objections based on such rights will not be regarded as 
relevant. 
 

49. The proposed diversion would take the path over an existing tarmacadamed 
surface and would have a specified width of 2.5 metres, in order to be 
consistent with the rest of the path.  It is therefore considered that there are 
no adverse implications for people accessing the footpath and no other 
equality issues arising from this report. 
 

Background Papers 
 
Application form, site photographs and plans, which are appended to this report. 
 
Appendices 
 
Appendix A – Proposal Plan No. 2490/P 
Appendix B – Application 
Appendix C – Site Photographs 
Appendix D – Mr. Towell’s objections, on behalf of Wigston Civic Society  
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